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EXECUTIVE SUMMARY

DIRECT TAXES - INCOME TAX

SL Section Suggestion Pg
no. Ref
Upstream
1. | Phase out plan for Tax Cut-off criteria for the phasing out of tax holiday 1-2
holiday under section 80-IB | u/s. 80-1B (9) may be kept as the intimation of
discovery on or before 31.03.2017 rather than
the start of commercial production by that date.
Alternatively, it should be made applicable on
PSC signed after that date and not on the PSC
already signed and in operation
2. | Clarification on definition of | Both crude oil and natural gas are included in 2
the term ‘Mineral Oil’ the definition of ‘Mineral Oil’ for the purpose of
section 80 IB (9) retrospectively irrespective of
NELP rounds
3. | Tax holiday on the basis of Under section 80 IB (9), each field may be 3
Field rather than Contract regarded as a separate undertaking for the
Area under PSC application of tax holiday.
4. | Extending the tax holiday Tax holiday benefit may be either extended from | 3-4
period the existing 7 years to 15 years or for a period of
at least 10 consecutive years within 15 years
period from the year of commercial production to
encourage O&G exploration in India.
5. | Amendment/Removal of The word “surrendered” may be deleted from 4-5
Anomaly in Section 42 of the | section 42(1) (a)
Income-tax Act, 1961
6. | Ceiling on profits for Site Deduction should be based on full contribution 5
Restoration Fund (SRF) without any ceiling.
contribution
Downstream
7. | Deduction under section 1. Removal of the sunset date and continuation 6-7
80IB (9) (iii) for undertaking | of the deduction till the year 2022 (i.e. the year
engaged in refining of of Amrut Mahotsav, the 75th year, of India’s
mineral oil independence).
2. Deduction should be made available for
substantial expansion of the refinery.
8. | Deduction for Expansion A profit-based or investment-based incentive 7
and Up-gradation of should be provided
Refineries
9. | Classifying Euro VI project Higher depreciation will help in improving the 8
under Pollution Control IRR of the project as the additional
category for 100% compensation for such projects are generally
depreciation benefit not commensurate to the investments made.
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10.| Tax abatement to Refineries | Suitable incentives, in the form of tax abatement 8
on new value added projects | are to be provided
to maximize yield of HSD to
conserve forex
11, Investment Allowance - Be extended for two more years up to 8-9
Section 32AC of Income Tax | 31.03.2019
Act, 1962
12.| 100% Depreciation The expenditure incurred on this should be 9-10
allowance for Projects made eligible for 100% Depreciation under
undertaken for upgradation | Section 32
of fuel quality - Section 32
13.| 200% Weighted tax 1. Extend the weighted deduction of 200% 10
deduction in respect of in- up to 31-03-2020.
house R&D Centre - Section 2. Expenditure incurred on Bio- Fuel
35 (2AB) and 35(2AA) - activities should also qualify for a
inclusion of expenditure deduction of 200% under Section
incurred on Bio-fuels 35(2AB)
14| Amendment in Section Remove the condition imposed in Section 73 for | 10-11
35AD carry forward and setoff of losses from specified
business
Natural Gas
15.| Safe harbour allowances for | Allowing for safe harbour rules for LNG imports 11
LNG import prices under based on actual dispersion of custom import
Transfer Pricing should be prices is of utmost importance and will avoid
based on the actual litigation costs involved
dispersion of custom import
prices for the year and not
on ad-hoc basis. [Transfer
Pricing]
16.| Obtainment of secret As secret comparison analysis is not accurate, 12
comparables from this practice should not be applicable for non-
corporates under Sec commodities like LNG.
133(6) of Income Tax Act
should not be applicable for
non-commodities like LNG.
[Transfer Pricing]
17.| Benefit of Section 80IA to be 1. In order to promote import of LNG, LNG 12-13
extended to ‘Gas projects’ facility at port location may also be
included in the definition of "Industrial
Infrastructure™ in section 80-IA
2. The word “loading and unloading facility”,
may be substituted by “the loading or
unloading facility” for the purpose of
definition of “Port” for section 80-1A
3. To remove/extend the sun set clause of
31.03.2017 to promote the make in India
campaign.
18.| Amendment in section 73A | Set off of loss computed under section 35AD 13-14
and 72A of the Income Tax | may be allowed against profits of any other
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Act for set off and carry
forward of the loss on
account of deduction
claimed u/s 35AD for growth
of cross country Gas
pipeline network and
building the National Gas
Grid (NGG)

business carried on by the assesse by suitably
amending section 73A of the Income Tax Act in
line with the provision under section 70 of the
Act.

Section 72A needs to be amended so that
carried forward loss of business of laying and
operating a cross country natural gas pipeline
network. (u/s 35AD) of a demerged company or
amalgamating company is allowed to be carried
forward and set off in the hands of the resulting
company in case of demerger or amalgamation.

General
19, ICDS-IX ICDS be totally de-notified or deferred till a 14-15
broad consensus is reached
20.| Amendment under Section | Amendments are to be brought in Section 36(1) | 15-16
36(1) of the Act, permitting the deduction while
transferring of the money to the welfare fund.
21, Section 37(1) Suitable provision be inserted in the Act 16
whereby prior period expenses are allowed as
deduction in the current year under section
37(1) of the Income Tax Act, 1961
22.| Social and community Expenditure on Social and community welfare 16
welfare expenses — expenses may be made as allowable business
allowance under section expenditure.
37(1) as business
expenditure
23.| Rule 37BB Outer limit of 30 days to be fixed for issuance of 17
such certificates.
24.| TDS Credit to be allowed TDS Credit to be allowed irrespective of the 17
irrespective of the Assessment Year.
Assessment Year
25.| Section 43A Necessary amendment is made in the sectionto | 17-18
allow capitalization of exchange rate differential
arising out of loan borrowed in foreign currency
even if the Asset is indigenous.
26.| Section 43B Explanation be inserted in Section 43B to the 18
effect that payment to the fund would be
equivalent to payment to employees.
27. Section 92BA, Finance Act | To exclude the transaction between the 18-19
2012 companies of same tax brackets from the
transfer pricing provision and to consider
excluding transaction between two PSU
company from the scope of transfer pricing
provisions.
28.| Section 1150 Section 1150 shall not be made applicable to 19

PSUs, to the extent of dividend, payable on
shares held in the name of President,
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Government of India. The effective tax rate of
DDT is recommended to be reduced to 10%.

29.| Section 115JAA Be extended to 15 years in place of 10 years 19
30.| Perquisite Tax The threshold limit for perquisite value to be 19-20
taxed in the hands of employees, needs to be
revised keeping in view the cost inflation.
31.| U/S 10(A0AA) To revise the limit from Rs.3 lakhs to Rs.10 20
lakhs.
32.| Exclusion of Dividend Suitable amendments may be made to Section 20
Exempt u/s 10(34) from the | 14A to exclude dividend exempt u/s 10(34) from
scope of Section 14A the operation of this section.
33.| Disallowance of expenditure 1. Be amended to provide that if the 21
incurred in relation to investments in assets which yield tax free
exempt income - Section income are made out of own funds such
14A as share capital, free reserves etc. then
the addition under this Section should not
be made.
2. There should be an upper limit based on
certain percentage of exempt income and
not the total expenditure claimed by
Assessee.
34.| Providing Consequences of | Should also be provided in the said sub-section | 21-22
Non-disposal of Rectification | (8) of section 154 that if the income-tax authority
Applications under section does not dispose of the application made to it
154 of Income-tax Act, 1961 | within six months, the application shall be
deemed to have been allowed.
35.| TDS on Transportation TDS deduction to be made compulsory for all 22-23
payment under section transporters or the exemption may be provided
194C to all
36.| Do away with requirement of | The requirement of withholding tax should be 23
Withholding tax certificate similar to the Indian companies. Alternatively,
u/s 195/ 197 for Foreign the requirement of WHT should not be
Company having a PE in applicable for the registered PE dealing with
India Purchase and Sale of goods in India.
37.| Section 208 — Reducing The slab of advance payment of tax may be 23-24
slabs for Advance Tax changed to 65% for payment to be made by
payment 15th Dec and 90% for payment to be made by
15th Mar in place of the current 75% and 100%
respectively. The balance tax may be allowed to
be paid by 30th June of the assessment year.
38.| Exemption of Interest U/S Specific exemption to Oil from applicability of 24-25
234B and 234C to Qil provisions of these Sections
Companies
39.| Abolition of MAT provisions | MAT may be abolished 25-26
40. Exemption from Minimum E&P sector may be exempted from MAT during 26
Alternate Tax (MAT) the tax holiday period.
41.| Interest on Refunds paid to | The interest rate on the refunds due to the 26

the assesse to be at par

assessee and on the amount payable by the

iv
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with interest charged by the
revenue on short payment
of Income tax

assessee to the government should be same on
the ground of equity.

42.| Amendment in certain Section 2(19AA) be amended to provide that the 27
sections like 35 /43B and shares of the transferee company should be
115JA to accommodate the | issued on a proportionate basis to the
benefit of deduction /set off | shareholders of demerged company to whom
of MAT credit to successors | shares are issued under First condition.
in case of amalgamation. New section be inserted in chapter 1V providing
that in case of reorganization/demerger,
deduction in relation to expenditures incurred in
pre-reorganization period but allowable during
post-reorganization period eg: deduction
u/s35DDA and Expenditures incurred during the
previous year but allowable on certain criteria for
e.g. payment basis under Section 43B, etc. will
be allowed to successor as it would have been
allowed to the predecessor.
43.| Underlying Tax Credit for Suitable provisions be inserted in the Act at 28
foreign subsidiaries appropriate place(s) to permit the allowance of
underlying tax credit.
44. Incentivizing CSR Activities | Aforesaid amendment may be rolled back and it | 28-29
(Allowing 200% deduction) | may be provided that CSR expenditure would be
deductible in the year of incurrence thereof.
45.| Making section 14A 1. Section 14A may be suitably amended to | 29-30
inapplicable to dividend provide that the same shall not apply to
received by companies from expenditure incurred by a company in
Debt Mutual Funds. relation to dividend received by it from a
debt mutual fund on which DDT has been
paid as per the provisions of section
115R
2. Dividend received after suffering
dividend-distribution tax should not be
treated as exempt income and no
expenditure should be disallowed as
relatable to the same.
46.| Removing cap on non- Amount of any contribution to an approved 30-31
taxable employer superannuation fund by the employer in respect
contribution to approved of the assesse may be made fully non-taxable.
superannuation fund
47.| Removal of maximum limit The aforesaid limit may, therefore, be either 31-32
under Section 17(2) (v) of totally dispensed with or enhanced to at least
Income-tax Act, 1961, & Rs. 1,00,000/= per year in line with the proposal
insertion of clarificatory to enhance it to Rs. 50,000 which was proposed
Explanation in the last draft of the DTC.
48.| Clarification that loss on Suitable clarification to be issued in this regard 32-33

Sale of Oil bonds is a
revenue loss

that Loss incurred at the time of sale of such
GOl special Bonds are to be allowed as revenue
loss.
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49.| Income Deemed to Accrue Non-resident should be taxable in India only if 33-34
or Arise in India he has a permanent establishment in India and
rendered services in India.
50.| Place of effective Earlier provision under section 6 (3) should be 34-35
management (POEM) of a restored and a company should be treated as
Company resident in India if it is an Indian Company
51.| Deferment of Residency test | To defer the implementation from 1.4.2016 to 35
for foreign companies - 1.4.2017.
Place of Effective
Management (‘(POEM")
52.| Statutory Dues not to be Section 44BB of the ITA should be amended to 35
included in the gross provide that statutory taxes and dues (such as
receipts for the purpose of service tax) recovered by the non-resident
section 44BB of the ITA service provider from the Indian residents would
not form part of gross receipts for computing
deemed income under the Section.
53.| No disallowance for the Expense claims should not be subject to transfer 36
domestic company, for pricing assessment and disallowance.
charges paid to a PE in
India of a foreign company
54.| Taxability of unrealized Committee recommendation of including the 36-37
gains due to revaluation of retained earnings adjustment in book profit for
shares after adoption of Ind- | the purpose of levy of MAT in the year of
AS adoption of Ind-As or over a period of 3 years
starting from the year of the first time adoption of
Ind AS or on realization , should not be
accepted.
55.| Reduction in Corporate Tax | To reduce the corporate tax rate from existing 37
Rate — Finance Act 30%.
56.| Perquisite tax on housing Removing the distinction between employees of | 37-38
accommodation provided to | Central/ State Government and CPSEs in the
employees of CPSE’S - matter of Housing Perquisite Tax and providing
Rule 3(1) for the same type of treatment to both these
category of employees.
57. Stepping up the exemption | New limits can be set at Rs. 1,000 for children 38
on allowances - Section 10 | education, Rs. 2,000 for hostel allowance.
of the Income Tax Act, 1962
58.| Raising the reimbursement | Increasing this limit to Rs. 50,000 39
limit for medical expenses -
Section 17(2) of the Income
Tax Act, 1962
59.| Overall limit for Deduction Increase the limit to Rs.300,000/- 39
under-Sec-80CCE - Sec-
80C,80CCC and 80CCD (1)
60.| Rule 10(14) Exemption limits need to be revised keeping in 39
view the cost inflation.
61.| Tax Loss Carry back Clarification sought for option to carry back tax 39-40

losses to earlier year.

Vi
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62.| TDS applicable on payment | Clarification sought for the nature of payments 40
made to non-residents
should explicitly say which
all the transactions subject
to TDS
63.| Specified domestic transfer | Clarification sought 41
pricing should be made
applicable only to
companies which are
subject to concessional rate
of tax like section 10A or
section 80 1A/IB
64. Rationalizing TDS Clarification sought 41-43
Provisions
65.| Supreme Court decision in CBDT should consider issuing directions that 43
ONGC on section 44 BB the ratio decidendi of the aforementioned ruling
of Supreme Court must be adhered to by the
field officers in all cases where the subject
Issues are involved.
66.| Deduction u/s.80-IA(4) of Governments to grant the infrastructure status to | 43-44
the Act for oil storage units | LPG bottling plant u/s.80-1A(4) of the Act.
and LPG bottling plants
67.| Group Tax Consolidation / Fiscal unity tax regime to be introduced 44
Fiscal Unity
68.| Agency Fee/Sponsorship Suitable amendments may be made to Income 44-45
Fee paid by EIL to Agent / Tax laws to allow such commission payments
Sponsor as business expenditure
69.| Expanding Double Taxation | India should enter into more treaties of similar 45
Treaty base nature.
INDIRECT TAXES — CUSTOMS DUTY
Upstream
1. | Request to amend Condition 1. Clarification to the effect that upto 20% of | 46-57

No. 40A(d) of SI. No. 357A
of Customs Notification No.
12/2012-Cus (as amended)
so as to do away with the
requirement of obtaining
NoC in case of transfer of
imported goods for
petroleum operation from
one eligible project to
another eligible project,
where there is no change in
either Licensee/Contractor
or the sub-contractor of
such Licensee/Contractor

goods imported and cleared for home
consumption for petroleum operation but
remain unused and declared scrap shall
be allowed to be disposed of on payment
of customs duty on the sale value of
scrap.

2. Enlarging the List-34 of goods (of SI. No.
357A of Notification No. 12/2012-Cus)
that could be imported, duty free, by the
upstream sector for petroleum operation

vii
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2. | Clarification on exemption A residuary clause be inserted in the list as 58
from Custom Duty below:

List-13: (25) all goods other than those
mentioned above imported for use in relation to
petroleum Operation.

List-14: (20) all goods other than those
mentioned above imported for use in relation to
CBM operation.

3. | Clarification with regard to Clarification circular should be issued to reduce | 58-59
treatment of surplus goods, | the litigation.
which were imported while
claiming an exemption from
customs duty on the basis of
EC issued by DGH

Downstream

4. | Zero customs duty for new | Zero customs duty should be introduced for the 59
Refineries/Refinery capital goods imported for the new refineries
expansions, product and and laying new pipelines.
gas pipelines to be made nil.

5. | Full exemption to be granted | Present customs duty being levied at the rate of | 59-60
on Liquid and Gas pipelines | 5% should be reduced to Nil on Liquid as well as
projects covered under Gas pipelines projects covered under chapter
chapter 98 98.01.

6. | Import duty benefit on LNG 1. Import duty of LNG may be made at par 60-61
should be extended to all with the import duty of crude petroleum,
sectors apart from power which is presently zero. The benefit
sector, according the same should be for all sectors.
status as crude petroleum. 2. The custom duty exemption to

LNG/Natural Gas may be granted on
imports made by any person boosting
development of competitive gas markets
in India and such should be extended
beyond power sector to '‘end-use' for
other sectors as well

7. | Customs Duty on Styrene 1. Review of India-Korea CEPA and India- 61-62
Butadiene Rubber (SBR) ASEAN FTA and exclusion of Styrene
under CEPA with South Butadiene Rubber falling under tariff
Korea and ASEAN heading 4002 from all tariff concessions.

2. Govt. should impose Safeguard Duties on
import of Styrene Butadiene Rubber
under FTA with South Korea & ASEAN

8. | Advance Authorisation All the duties paid under Customs act on import 62
benefit should be allowed should be allowed under Advance authorization.
for NCCD paid on crude oil
imports.

9. | Nil Customs Duty on certain | The BCD on project imports should be reduced 62
imports to nil for the following capital goods

1. Crude, petroleum product and gas
pipelines

viii
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2. Developing LNG regasification/ CNG /
auto LPG infrastructure.
3. Floating Storage and Regasification Units
10.| Zero Customs Duty on To bring out amendment to Notification 12/ 2012 | 63-64
imported equipments, — Cus dated 17/3/2012 to include as part of
machinery and other general exemption no 165 under Section 25(1)
material required for of the Customs Act, 1962 for granting Zero
petrochemical projects at Customs Duty on imported equipments,
BPCL, Kochi Refinery machinery and other material
11, Levy of Safeguard Duty on Exemption to be provided under Section 8(b) of | 64-65
import of capital goods the Customs Tariff Act for materials imported
under Project Import under Project Import Regulation falling under
Regulation Chapter 98 of the Customs Tariff
12.| Restoration of Customs duty | The customs duty on ATF may please be 65
on ATF restored to the original level to help the refiners
recover the revenues foregone from November
2008 and also partly fund the expenses /offset
the losses incurred by the refiners in the- pan
India roll- out of BS-IV grade of MS and HSD
from April 2017.
13.| Rationalization of customs The customs duty on import of petroleum 66-70
duty on import of petroleum | products, that is MS and HSD should be
products viz Motor Spirit rationalized in line with excise duty as applicable
(MS) and High Speed on indigenous procurements in order to bring
Diesel) HSD parity in the duty rates when procured
indigenously or imported.
Natural Gas
14.| Clarification on non Clarification sought 70-71
leviability of customs duty
on LPG used for non-
domestic purposes in
locations storing both
imported and indigenous
LPG in common tankages
as long as there is adequate
quantity of indigenous LPG
in the tanks.
General
15.| Request seeking Necessary amendment in the Customs Act that | 71-72
amendment in Customs Act | CESS of Customs duty levied under Section 94
regarding levy of Education | of Finance (No.2) Act, 2004 and Section 139 of
CESS and Secondary Finance Act, 2007.
Higher Education CESS
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INDIRECT TAXES - EXCISE DUTY

Upstream
1. | Government to review the Government to review the present rate of 20% 73-74
present rate of 20% of OID | of OID Cess and to moderate it to 10% of
Cess and to moderate it to realized crude oll price.
10% of realized crude oll
price.
2. | Extension in time limit for No time limit should be fixed for availment of 74-75
availment of CENVAT Credit | Cenvat credit on input/input services
for Inputs / Input Services
3. | Cenvat credit on OIDB Cess | CENVAT credit should be extended for this cess 75
on crude. also
Downstream
4. | Removal of NCCD for Removal of NCCD for import of Crude oll 75
import of Crude oil
5. | Exemption of excise duty for | Exemption by way of notification as applicable to | 75-77
captive consumption of manufacturer only needs to be covered under
petroleum products as fuel Rule 6 (1) to (3).
or otherwise and supplies to
Defence / Fertilizer units
should be covered in Rule
6(6) of Cenvat credit Rules,
2004 i.e. Rule 6(6) of CCR,
2004 to be made applicable
to supplies against end used
based exemptions.
6. | Duty Credit on MS, HSD Non-Cenvatable products like MS and HSD 77
and LDO brought to refinery | when received in the Refinery for re-processing
for reprocessing should either be exempted from payment of duty
or Cenvat Credit should be allowed on these
products at the time of receipt.
7. | Clarification on reversal of To consider inclusion reference to the goods 77-79
Cenvat credit on input and cleared under SFIS
input services under Rule
6(3) of the CCR, 2004 on
domestic clearance under
Notification No. 34/2006-CE
dated 14.06.2006
8. | Payment of duty at refinery | Duty shall be levied at quantity at 15 degree on 79
to be made at quantity at 15 | all removals from refinery.
degree
9. | Rationalization of excise Reduce the excise duty differential between 79-83
duty on premium diesel branded and regular diesel, bringing it close to
or at par with excise duty on regular diesel.
10.| Permitting Mixed Bonding in | Same facility of Mixed bonding of Bonded and 83-84
Intermediate storage tanks | Duty paid should also be extended to the
for ATF and Bunkering intermediate storage tanks

X
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Fuels
11.| Excise Duty on Transit Loss | Allowance should be given for the quantities lost 84
on ATF In transit or storage as prescribed by the Govt.
of India despite the fact that they are removed
under export warehouse procedure.
12.| Dispute on rate of excise Withdrawal of the Circular is required or 85-86
duty on intermingling loss of | appropriate clarification may be issued
SKO in pipeline
transportation
13.| Anomaly in excise and Consider aligning the import duties (BCD and 86-87
customs Notification for CVD) on import of FO and excise duty on
exemption of duty on manufacture of FO
furnace oll
14, 100% Excise Duty Exemption of Excise Duty for the North East 87-88
concession to North East Refineries should be enhanced from 50% to
Refineries for long term 100%
sustenance and viability.
15.| CENVAT credit eligibility for | Clarification sought 88-89
capital goods and inputs for
Desalination plant located
outside the factory of
manufacture
16.| Introduction of Specific rate | ATF should also be levied specific rate of duty in | 89-90
of excise duty for Aviation place of ad-valorem duty.
Turbine Fuel (ATF)
17.| Excise duty exemption/ Benefit of unconditional refund of excise duty 90
refund on HFHSD paid to OMCs for procurement of HFHSD be
allowed as the benefit of exemption is not being
passed on to O&G companies by OMCs
18.| Exemption in respect of Extend the said benefit in respect of additional 90-91
additional duty levied on duty levied on HSD by amending the respective
HSD notifications.
Natural Gas
19.| Exemption of Excise Duty Compression of natural gas into CNG should be 91
for compression of natural exempted from Excise duty
gas into Compressed
Natural Gas (CNG) for use
in Natural Gas Vehicles
(NGVs)
20.| Activity of LNG loaning and | Sought to seek exemption from any taxing 92
borrowing in quantity terms | provision for Loan / Borrow transactions of In
in LNG terminals handling, a | Tank LNG to enable optimum utilisation of LNG
co-mingled mix of title, Terminal facilities in India
goods of same product
should be specifically kept
out of purview of taxable
transactions.

Xi
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General

21.| Availment of balance Necessary instructions to be issued regarding 93
Education & SHE cess treatment of unutilized Cenvat credit on of CESS
available on as on paid on inputs/capital goods/ input services
28.02.2015 received prior to 28.02.2015

22.| Definition of “Input Services” | To include the word Setting up in the definition 93-94
should include setting up of | of “Input Services” of Cenvat Credit Rule 2004,
factory as prior to 01.04.2011.

23.| Non-applicability of unjust Pressing need to implement atleast in the 94
enrichment for captive current budget in line with the recommendations
consumption, provisional and also for consequential refunds where duty
assessment, pre-deposit was paid
etc.

24, Exemption to the supply of | To clarify the necessary conditions to be fulfilled | 94-95
goods under International for a contract to be construed as ICB compliant
Competitive Bidding contract.
contracts

25.| Exclusion of PSU’s from Suitable amendments may be made under Rule | 95-96
execution of Bank 20 to exclude PSU’s from execution of Bank
Guarantee under Rule 20 guarantee.

26.| Allowing manufacturer to Suitable amendments may be made to enable 96-97
avail CENVAT credit on the manufacturer to avail the credit on the goods
goods purchased through purchased by him through the LSTK contractor.

LSTK contractor

27.| Denial of credit on excise Specific provisions may be made to enable the 97-98
duty and service tax when manufacturer to avail the CENVAT credit on the
the capital goods installed in | goods which when installed in the factory of
the factory becomes fixed to | production becomes fixed to earth.
earth

28.| Allowing manufacturer to 100% set off of the construction goods and 98-99
avail CENVAT credit on construction services used by the manufacturer
construction goods and for his manufacture and business of sale needs
construction services to allowed.

29.| Mandatory fixed pre deposit | Suggested that mandatory pre deposit may be 99-

exempted. 100

30.| Processing of Excise Duty Access should be given to online refund process | 100

refund claims for quick processing with online Real Time
Gross Settlement (RTGS) refund

31.| Applicability of Pre Deposit | Provisions of section 35F of the Central excise 100-
provisions only from second | Act 1944 and section 129E of the Custom Act 101
stage appeal/CESTAT level. | 1962 to be made applicable only from second

stage appeal/CESTAT level.

32.| CENVAT Credit on storage | Clarification sought 101-
of goods procured from third 102
parties (Traded Goods)

33.| Swachh Bharat cess To allow Cenvat credit of Swachh Bharat cess 102

under Cenvat Credit Rules, 2004.

xii
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INDIRECT TAX — SERVICE TAX

Upstream

1. | Service Tax on Lost in Hole | Clarity on taxability of LIH issue be provided. 103
Equipment’s (LIH)

2. | Remove ambiguity on Suitable clarification is issued confirming that no | 103-
applicability of service tax Service Tax is levied on Royalty and other 105
on “Royalty” and “Profit payments under the PSC.

Petroleum” for E&P
companies

3. | Clarification to the effect Clarification to the effect that royalty payable u/s | 105-
that, no Service Tax is 6A of the Oil Fields (Regulation and 106
applicable on payment of Development) Act, 1948 and Rule-13 & 14 of
Royalty u/s 6A of the QOil the Petroleum and Natural Gas Rules, 1959
Fields (Regulation and would not be subject to levy of service tax be
Development) Act, 1948 and | issued.

Rule-13 & 14 of the
Petroleum and Natural Gas
Rules, 1959

4. | Clarification to the effect that | Transactions between operator and the 107-
consortium members consortium/ member of Consortium for carrying | 108
including operator and the out E&P activities in terms of PSC should not be
consortium formed under treated as service provided by one person to
PSC are not distinct entities | another for levy of service tax.

Downstream

5. | Modification in negative list | Movement of product in time chartered vessel 108
Section 66 D (p) of service | vessel from outside India upto the custom
tax to include goods station of clearance of India should be added in
transported thru time negative list.
chartered vessel

6. | Extension of Abatement to Abatement should also be extended to the 108-
transportation through Time | transportation by time charter vessels 109
charter Vessels

7. | Permit Oil Marketing OMCs should be permitted to pass on the 109
Companies (OMC) to pass | benefit of service tax charged on throughput
on the benefit of service tax | fees for fuelling the aircraft for domestic
charged on throughput fees | operation
for fuelling the aircraft for
domestic operation

Natural Gas

8. | Exemption of Service Tax 1. Exemption of Service Tax on sea 109-
on sea transportation of transportation of LNG by vessel and LNG 110
LNG by vessel and LNG regasification activity
regasification activity 2. Activity of regasification of LNG also

needs to be exempted from levy of
Service Tax.
3. Activity of transportation of LNG by a
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vessel/Ship from a place outside India to
India may be exempted with status of
‘zero rated supply’ under GST regime

9. | Valuation of taxable Clearly clarify that the charges for the delivered 110-
services for naturally guantity of a volatile product shall be taxable as 111
evaporating products like services in order to avoid double taxation.

LNG should be clarified in
detail to apply on the
charges for conversion of
the delivered product.

10.| Exemption from levy of CBEC may like to consider and issue a suitable 111-
Service Tax on clarification that Service Tax will not be payable 112
Transmission Charges on any activity associated with transaction of
Included in Sale Price of sale where the component of value relatable to
Gas such activity forms part of total sale price and

attracts VAT/CST under CST/VAT laws.
General

11.| Exemption of Service tax on | Any deputation to Government or local 112
deputation of manpower to | authorities should be a part of negative list
Government Departments. under section 66 D.

12.| Clarification on fine or a Amend definition of service 112-
penalty for violation of law / 113
contractual obligation

13.| Applicability of service tax Clarification sought 113-
on penalties recovered by 114
the Oil Marketing
Companies

14. Service under corporate Service under corporate social responsibility 115
social responsibility (csr) (csr) projects of the company to be incorporated
projects of the company to under negative list for levy of service tax.
be incorporated under
negative list for levy of
service tax.

15.| Clarification that Liquidated | Liquidated damages deducted from bill of 115-
Damage [LD] (a pre- contractor without reducing the gross taxable 116
estimated loss) recoverable | value as shown in Invoice, would not be subject
from supplier/ provider of to levy of service tax.
service is not a
consideration for levy of
service tax

16.| Exemption/Clarification that | To issue exemption/clarification that Mandatory 117-
Mandatory Deputation of Deputation of personnel from PSU in Directorate | 118

ONGC personnel in
Directorate General of
Hydrocarbons (DGH), a
Technical arm of MoOP&NG,
Govt of India or any Govt.
Department is not a taxable

Service.

General of Hydrocarbons (a Technical arm of
MoP&NG, Govt of India) or any Govt
Departments, is not a Taxable Service.

Xiv
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17.| Clarification on non- Clarification should be issued under existing 118
applicability of service tax regime as well as GST regime that consortium
and GST on cash calls and parties to consortium are not distinct entities
under existing regime and and the cash calls are not consideration for
GST regime respectively services but only a contribution made by

contractors.

18.| Clarification on non- Clarification should be issued under existing 119
applicability of service tax regime as well as under GST regime that Profit
and GST on cost petroleum | Petroleum/ Cost Petroleum is not consideration
under existing regime and for service; these are formulas to determine the
GST regime Government’s share in the production

19.| Duty credit scrip under To make projects involving services from India 119
Service Export from India as well as supervisory site services at overseas
Scheme location eligible for duty credit scrip under

Service Export from India Scheme.
INDIRECT TAX - CENTRAL SALES TAX
Upstream

1. | Exemption from levy of Government may issue a notification granting 120
Value Added Tax/ Central exemption to goods required for petroleum
Sales Tax operations, under VAT/ CST.

Downstream
2. | Removal of CST | CST may be made 'Nil' for inter-state sales 120
Natural Gas

3. | Amendment in CST Act to Amendment in Section 6A of the Central Sales 121-
consider inter-state Stock Tax Act, 1956 may be introduced to effectively 122
Transfer of Natural Gas on implement the amendment brought in Section 3
deemed movement basis in | of the CST Act vide Union Budget 2016.
line with amendment in
Section 3.

4. | Include Natural Gas as Natural Gas should be included as declared 122-
declared goods under CST | goods under CST act. 123
act

General
5. | Changes in provision for Necessary amendment is made for issuance of 123

XV
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PRE-BUDGET MEMORANDUM FOR UNION BUDGET 2017-18
DIRECT TAX

INCOME TAX

Upstream

1. Phase out plan for Tax holiday under section 80-1B

The national security of a country is inextricably linked to its energy security.
There is a significant gap between the demand for, and production of,
hydrocarbons in India. The need to bridge this gap cannot, therefore, be
overemphasized. That having been said, it is also a fact that exploration for
hydrocarbons is an inherently risky business with high input costs without any
assurance of a commensurate return. Hence, to encourage investments in this
critical sector of the Indian industry, it is necessary to incentivize investments
therein. Fortunately, the need to do so was recognized in the following special
provisions contained in the Income-tax Act, 1961-
a. Section 42, which provides for the deduction of expenses incurred in the
prospecting for, extraction and production of mineral oils in accordance with
the agreement entered into by the assesse with the Central Government
(these provisions continue to be largely un-amended and explorers who have
successfully bid for blocks under the New Exploration Licensing Policy in
force since 1999 are allowed deduction for their revenue and capital expenses
in the year of incurrence in accordance with the terms contained in the
Production Sharing Contracts (PSCs) executed by them with the
Government); and
b. Section 80-1B, which provides a seven year tax holiday for profits derived by
an undertaking from the production of mineral oils in India. These provisions
have witnessed a significant whittling down over the last five years.
The rationale for allowing a tax holiday to the profits derived by an undertaking
from production of hydrocarbons can be understood from the following

statement contained in the memorandum to Finance (No. 2) Bill, 1998:-
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“In recognition of the need to boost the production of Petroleum and Natural
Gas, it is proposed to give tax incentives. The business of enterprises engaged
in extraction, production and refinement of Petroleum & Natural Gas is of a
unique nature and needs special tax provisions....”

India continues to be significantly hydrocarbon deficient and, therefore, the
need to incentivize the upstream hydrocarbon sector persists. However, the
Finance Act, 2011, has inserted a Proviso after clause (ii) of sub-section (9) of
section 80-IB to the effect that tax holiday in respect of the production from
blocks which are awarded under contracts licensed after 31-03-2011 would not
be allowable. Thus, tax holiday under section 80-IB (9) was made unavailable if
hydrocarbon production resulted from blocks which are awarded under
contracts licensed after 31-03-2011. Further, in a bid to phase out tax holiday
under section 80-IB (9) completely, the Finance Act, 2016, has introduced sun
set clauses in the provisions of section 80-IB (9) which provide that no tax
holiday would be available if commercial production is started after 31-03-2017.
This would apply even to production from blocks which are awarded under
contracts licensed till 31-03-2011.

The commencement of commercial production of oil and gas is the culmination
of a long series of exploratory and development activities which span over
several years. Such exploratory and development activities entail investment of
huge amounts of funds. An entity which has already committed huge funds for
the exploration and development of an oil and gas block but is not able to
commence commercial production by 31.03.2017 due to geological, regulatory,
or operational factors would be hugely disadvantaged vis-a-vis another entity
which is able to commence commercial production by 31.03.2017 owing to

different geological, regulatory, or operational factors.
Suggestion

It is, therefore, suggested that the cut-off criteria for the phasing out of tax
holiday u/s. 80-IB (9) may be kept as the intimation of discovery on or before
31.03.2017 rather than the start of commercial production by that date.
Alternatively, it should be made applicable on PSC signed after that date and

not on the PSC already signed and in operation.
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2. Clarification on definition of the term ‘Mineral Oil’

Section 80IB (9) of the Income Tax Act, 1961(ITA) does not define the term
‘Mineral Oil'. There have been frequent changes on the status of tax holiday
applicable to oil and gas (O&G) as per budget notifications issued from time to
time (NELP VII to NELP IX). This has created an uncertain fiscal climate for

investments in the exploration and development of natural gas in the country.
Suggestion

It is, therefore, recommended that a clarification may be issued to ensure that
both crude oil and natural gas are included in the definition of ‘Mineral Oil' for
the purpose of section 80 IB (9) retrospectively irrespective of NELP rounds as
non-inclusion of Natural gas creates unfavourable impact for only gas fields and

also lack of clarity for oil & gas fields.

3. Tax holiday on the basis of Field rather than Contract Area under PSC

Explanation to Section 80 IB (9) of the ITA stipulates that all fields which are

licensed under a single PSC shall be treated as a single undertaking.

Considering the significant investment required to develop a field, it is a
common practice to develop different fields within the contract area independent
of each other. Also, a separate field development plan is required to be
submitted for development of each field. Thus, applying the tax holiday on a
contract area basis will not only affect investments in the sector but will also
adversely affect the economic viability of developing hydrocarbons in the

country.
Suggestion

It is, therefore, recommended that under section 80 IB (9), each field may be

regarded as a separate undertaking for the application of tax holiday.

4. Extending the tax holiday period

Considering the capital intensive nature of the sector it is recommended that the

tax holiday benefit may be either extended from the existing 7 years to 15 years
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or for a period of at least 10 consecutive years within 15 years period from the

year of commercial production to encourage O&G exploration in India.
Suggestion

Tax holiday benefit may be either extended from the existing 7 years to 15
years or for a period of at least 10 consecutive years within 15 years period
from the year of commercial production to encourage O&G exploration in India.

. Amendment/Removal of Anomaly in Section 42 of the Income-tax Act,
1961

Section 42(1)(a) of the Income-tax Act, 1961, provides for deduction of
“‘expenditure by way of infructuous or abortive exploration expenses in respect
of any area surrendered prior to beginning of commercial production” in
computing the profits and gains of any business consisting of the prospecting
for or extraction or production of mineral oils. The deduction for infructuous or
abortive exploration expenses is not allowed till the surrender of the area,
though the same are charged off in the books of accounts. Deduction in respect
of well found and declared dry during a particular year should justifiably be
allowed without the requirement of surrender of the PEL/ML area to smoothen
appropriate phasing of expenditure by the assessee and revenue collections for
the Government and to bring uniformity in tax treatment. However, the word
“surrendered” in the above clause precludes allowability of deduction for
expenditure incurred in an area which cannot be surrendered for any practical

constraints.
Suggestion

It is therefore suggested that the word “surrendered” may be deleted from

section 42(1) (a) as brought out in the table below:

Provision proposed to
be amended

Existing provision

Proposed provision

Clause (a) of sub-section
(1) of section 42 of the

to expenditure by way of
infructuous or abortive

expenses in respect of any

to expenditure by way of
infructuous or abortive

expenses in respect of any
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Income-tax Act, 1961 area surrendered prior to the | area prior to the beginning

production by the assessee. | the assessee.

Alternatively, in order to align this provision applicable exclusively to the
upstream hydrocarbon sector with industry terminology and to avoid
unnecessary litigation, it is suggested that the word “surrendered” may be
replaced with the term “relinquished in full or in part” in line with the terminology
used in Petroleum & Natural Gas Rules to denote the act of giving up of an area
by a licensee. It is pertinent that the word “surrendered” is not used anywhere in
the Petroleum & Natural Gas Rules and, therefore, its usage is susceptible to

differing interpretation by different persons.

Further disallowance of deduction for farm in cost (past cost plus premium),
reduces the activity in this market and is clearly against the interests of
expediting exploration. This is despite the fact that income arising out of farming
out any interest in the block is taxable in the hands of assignor under Section
42(2). Thus, it is suggested that Section 42 is amended suitably to add a
provision for deduction of acquisition (farm-in) expenses.

. Ceiling on profits for Site Restoration Fund (SRF) contribution

Abandonment and site restoration of O&G installations are significant part of the
project life cycle in the E&P sector. This phase involves huge capital outlay and

has considerable environmental implications.

Section 33 ABA of the ITA provides for tax deduction on contribution to the Site
Restoration Fund (SRF) subject to a ceiling of 20% of the profits from the
business. This ceiling could result in a situation where the assesse is unable to
claim full deduction for the amount deposited in the SRF in the absence of
sufficient profits.

Suggestion

It is, therefore, recommended that the deduction should be based on full

contribution without any ceiling.

beginning of commercial | of commercial production by




\Y]

> ‘I&
Py (&)
2\

PETROFED

Downstream

7. Deduction under section 80IB (9) (iii) for undertaking engaged in refining
of mineral oil

100% deduction under section 80 IB(9) (iii) was available for seven years to an
undertaking engaged in refining of mineral oil and begins such refining on or
before the 31st day of March, 2012. The said deduction was not available for
substantial expansion of the existing capacity of the refinery.
Oil Refineries requires huge capital outlay for its set up/expansion and with very
low return on its operation, makes the investment in oil refining business less
viable. Discontinuation of the deduction would further discourage the industry for
setting up new refinery or expanding its capacity.
Prime Minister’s vision of “Team India’ aims to make India the manufacturing hub.
Continuation of the said deduction at least till the year 2022 (i.e. the year of
Amrut Mahotsav, the 75th year, of India’s independence) and encouraging the
new set up/expansion of refinery, will be contributory to Prime Minister’s vision of
‘Team India’ to make India the manufacturing hub and give a strong push to
energy growth of the country.
Therefore, the said deduction should be continued and the period of deduction
should be increased from 7 (seven) years to 10 (ten) years; moreover, deduction
should also be made available for substantial expansion of the existing capacity
of the refinery.
The ‘Team India’ vision also envisages bringing North Eastern regions at par with
the rest of the country, which are presently lagging behind in development on
many fronts. Hence, to promote development in the region period of deduction
should be increased from 7 years to 15 years in the North Eastern Region, which
will encourage the setup of the new industry/expansion of the existing capacity in
the region.
Suggestion
a. Removal of the sunset date and continuation of the deduction till the year 2022
(i.e. the year of Amrut Mahotsav, the 75th year, of India’s independence).
b. Deduction should be made available for substantial expansion of the refinery.

c. Period of deduction to be increased from 7 (seven) years to 10 (ten) years.
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d. Period of deduction in North Eastern Region to be increased from 7 (seven)
years to 15 (fifteen) years.
IOC’s 15 MMTPA capacity mega refinery project at Paradip, Orissa has
commissioned in Nov 2015. The above project of IOC was prescribed for the
benefit of section 80-1B(9) vide Notification No. 66/2008 dated 30.05.2008. It was
initially envisaged that the project would be completed and commissioned before
31.03.2012. However, the completion of this project has been delayed due to
various reasons beyond the control of IOC.
This issue was also taken up by MOP&NG with MOF in earlier year's Union
Budget proposals for the oil industry, wherein it was requested to extend the
sunset clause from 31.03.2012 to 31.03.2017. However, the request was not
acceded.
Non availability of such benefit under section 80-IB(9) will affect the economics of
the project adversely.
The delay in the project completion is due to unavoidable circumstances which
were beyond the control of the company, it is suggested that the benefit of
section 80-IB(9) may be reintroduced for the said project by allowing for project
completion date from 31.03.2012 to 30.03.2017.

8. Deduction for Expansion and Up-gradation of Refineries
Plans for faster and inclusive growth will result in higher consumption of
energy/fuel which will entail infrastructural preparedness by the Oil Companies
(OMCs) and Standalone Refineries
Given the large expected step-up in fuel demand, the OMCs/Standalone
Refineries are required to reinforce their infrastructure in terms of capacity
augmentation & fuel-quality Upgradation in line with Environmental norms.
Needless to say, commensurate investments will be required for supporting such
expansion which would require a large amount of funds by OMCs/Standalone
Refineries have substantial interest costs, etc.

Suggestion

In order to sustain the existence and to be a part of the inclusive growth plans of
the nation, either a profit-based or investment-based incentive should be

provided to Refineries for expansion and up-gradation of their refineries.
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9. Classifying Euro VI project under Pollution Control category for 100%
depreciation benefit
Refineries in India have to incur huge capital expenditure on Euro-VI projects.
The expenditure incurred will not result in any additional revenue generation to
the refineries. Since the objective of Euro — VI project is to reduce the content
of Sulphur and other pollutants in the petroleum products, these machineries
are to be classified as Pollution control Equipments and depreciation @100%
may be allowed on such equipments as against the existing normal rate of
depreciation of 15% applicable to plant & machinery.
Suggestion
Higher depreciation will help in improving the IRR of the project as the
additional compensation for such projects are generally not commensurate to
the investments made.

10.Tax abatement to Refineries on new value added projects to maximize yield of
HSD to conserve forex.
With the growing demand for diesel in the Indian Economy, suitable incentives,
in the form of tax abatement are to be provided to the refineries to undertake
projects that maximise the yield of HSD. This would serve the twin objectives of
reducing the import of diesel thereby conserving valuable foreign exchange and
also encourage refineries to convert the low value bottom distillates to high
value middle and light distillates.

11.Investment Allowance - Section 32AC of Income Tax Act, 1962
The Finance (No.2) Bill, 2014 has amended Section 32AC of the Income Tax
Act, 1961 (which promotes growth in the area of manufacture) by extending the
deduction available for investments made in plant and machinery from
31/03/2015 to 31/03/2017. However to promote Make in India initiative the
deduction should be extended upto 31.03.20109.
BPCL is implementing a major capacity expansion project at its Kochi Refinery
in Kerala State from present 9.5 MMTPA to 15 MMTPA. The Propylene
Derivatives Petrochemical Project (PDPP) under this expansion plan envisages
production of 47 TMT of Acrylic acid, Acrylates viz. 180 TMT of Butyl Acrylate,
10 TMT of 2 Ethyl Hexyl Acrylate and Oxo Alcohols viz. 38 TMT of Normal
Butanol, 47 TMT of 2 Ethyl Hexanol and 7 TMT of Iso Butanol. The identified

8
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products are predominantly being imported and hence this project promotes the
“‘Make in India” initiative under the Petrochemicals category of the Chemicals
Sector as notified by Government of India. The estimated cost of the project is
approx. Rs. 4600 crores.
However, considering the high capital investment for this pioneering
petrochemical venture of BPCL, it would be difficult to remain competitive
unless adequate support is received from Central Government by tax deduction
in form of Investment allowance.
Suggestion

The investment Allowance may please be extended for two more years.

12.100% Depreciation allowance for Projects undertaken for upgradation of

fuel quality - Section 32

Under the Auto Fuel policy, the Govt. has directed oil companies to supply High
Speed Diesel with minimum prescribed Sulphur content. Now as per proposed
Auto Fuel Policy of Government, Oil companies are required to provide the
HSD with maximum Sulphur content of 0.005% (BS-1V) with effect from
01.04.2017 throughout the country.

Huge capital investment is required to be undertaken so that they can comply
with the Directives of the Govt. and to remove the Sulphur from crude oil which
is in excess of prescribed limits. Such reduction of Sulphur content helps to
reduce the Air Pollution. As per Section 32 of the Income Tax Act, 1961 the
assessee who are engaged in the Business or Profession are allowed the
Depreciation Allowance in respect of assets used in Business or Profession.
Rule 5 of the Income Tax Rules along with Appendix-1 provides for the rate of
deprecation on various categories of assets. As per this rule, 100%
depreciation allowance is admissible in respect of air/ water pollution control
equipment..

Further government in a move to fight pollution is going to implement BS VI
norms by 1st April, 2020 in order to comply with these norms huge outlay of

more Rs. 5000 crore is estimated.
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Suggestion

Upgradation of Refinery to help reduce the Air Pollution by limiting the Sulphur
content from fuel, the expenditure incurred on this should be made eligible for
100% Depreciation under Section 32.

13.200% Weighted tax deduction in respect of in-house R&D Centre -

Section 35 (2AB) and 35(2AA) - inclusion of expenditure incurred on Bio-
fuels
Finance Act, 2016 has amended section 35(2AB) so as to reduce the weighted
deduction to 150% w.e.f. FY 2017-18 and 100% w.e.f. FY 2020-21. However
weighted deduction of 200% should be allowed to boost corporate for increase
in Research and development in India. This will also help in achieving Make in
India Program by providing incentive for promoting innovation. This would also
be in line with the government policy of encouraging innovation and R&D.
Suggestion
In order to encourage research, it is recommended to extend the weighted
deduction of 200% up to 31-03-2020.
It is further suggested that any expenditure incurred on Bio- Fuel activities
should also qualify for a deduction of 200% under Section 35(2AB) in order to
promote investment/ R&D initiatives for renewable/ non-conventional energy
sources.

14.Amendment in Section 35AD
Under the existing provisions of section 35AD of the Income-tax Act w.e.f.
01.04.2010, investment-linked tax incentive is provided by way of allowing
100% deduction in respect of any expenditure of capital nature (other than on
land, goodwill and financial instrument) incurred wholly and exclusively, for the
purposes of the “specified business”. The ‘specified business’ include the
business of laying and operating a cross country natural gas or crude or
petroleum oil pipeline network for distribution, including storage facilities being
an integral part of such network. The incentive is available if the project of cross
country pipeline is approved by Petroleum & Natural Gas Regulatory Board and
is being operated on common carrier principle. The crude oil pipeline dedicated
for the Refineries and also dedicated product and gas pipelines for customer

are inadvertently getting excluded. Further as per sec 73 the carry forward and

10
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setoff of loss from such specified business can be set off against the same
business.

Suggestion

It is suggested that the approval of PNGRB for the common carrier principle
may please be waived off. Further, these pipelines are capital intensive projects
and the revenue generation for breakeven from this project will require
substantial time. Therefore it is also requested to remove the condition imposed

in Section 73 for carry forward and setoff of losses from specified business.

Natural Gas

15.Safe harbour allowances for LNG import prices under Transfer Pricing

should be based on the actual dispersion of custom import prices for the

year and not on ad-hoc basis. [Transfer Pricing]

The LNG sector like much of the global energy industry today is such that
practically every company will have to engage in intercompany trade to a
greater or lesser extent. In India, specifically, as the reliance on imported LNG
increases, there is bound to be intercompany trade. With this trade comes a
need to determine prices which adhere to relevant transfer pricing legislation,
which normally reflects arms-length pricing. Increasingly, long term pricing for
LNG is being replaced by spot prices which are largely determined by a number
of instantaneous factors. Nearly 25% of LNG globally is now traded on the spot
market. Functions here often involve the identification of potential spot
purchasers, agreement with potential counterparties, and range of intermediary
logistic services. Further the challenges of accommodation of re-gasification
and trading prices, wherein determining safe harbour ad hoc can be extremely
challenging.

Suggestion

Considering the above challenges, allowing for safe harbour rules for LNG
imports based on actual dispersion of custom import prices is of utmost

importance and will avoid litigation costs involved.

11
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16.0Obtainment of secret comparables from corporates under Sec 133(6) of
Income Tax Act should not be applicable for non-commodities like LNG.

[Transfer Pricing]

The term secret comparable denotes a comparable whose data is not available
in the public domain but is known only to the tax authority which is making the
transfer pricing adjustment. Determination of LNG pricing is highly complex, due
to international price changes, varying cost of intermediary logistic services etc.
Thus, secret comparables obtained from corporates are usually far from
accurate and hence should not be applicable. Arms-length price for LNG needs
to account for functional differences. Thus, allowing use of secret comparables
for non-commodities, where pricing isn’t as straight forward as commodities,
leads to a high number of disputes and unnecessary protracted litigations
between both government and corporates.

Best Practices

Developed countries, such as the US & UK have an official policy of not using
secret comparables for any Arm’s Length Principle (ALP) evaluation. In
Australia and Netherlands, under specific judicial pronouncements, secret
comparables are not allowed.

Suggestion

As secret comparison analysis is not accurate, this practice should not be
applicable for non-commodities like LNG.

17.Benefit of Section 80IA to be extended to ‘Gas projects’

In order to cater the nation’s energy requirement of numerous industries like
CGD, Power sector, refineries etc., Natural Gas is very much needed in India. In
Union Budget speech of 2012-13, Oil and Gas / LNG storage facilities and oll
and gas pipelines have been recognized as ‘Infrastructure’ and declared eligible
for Viability Gap Funding (VGF) under PPP. Similar eligibility should be given to

PSUs like IOCL for undertaking oil and gas pipelines projects for captive use.

The definition of Infrastructure facility under explanation to section 80-1A(4) read
with Circular no. 793/2000 dated 23.06.2000 include a port including structures
at port for storage, loading and unloading etc. upon fulfillment of conditions.

12
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Natural Gas is imported in liquefied form for which storage and/or unloading

facility is built at the port.
Suggestion

In order to promote import of LNG, LNG facility at port location may also be
included in the definition of "Industrial Infrastructure" in section 80-IA of Income
Tax Act 1961. Further, the word “loading and unloading facility”, may be
substituted by “the loading or unloading facility” for the purpose of definition of
“Port” for section 80-IA. Further benefit of Section 80-1A (4) has been restricted
to any infrastructure facility starts operation up to 31.03.2017. It is suggested to

remove/extend the sun set clause to promote the make in India campaign.

18.Amendment in section 73A and 72A of the Income Tax Act for set off and
carry forward of the loss on account of deduction claimed u/s 35AD for
growth of cross country Gas pipeline network and building the National
Gas Grid (NGG)
Under section 35AD of Income Tax Act, 100% deduction in respect of capital
expenditure incurred prior to commencement of operation of the specified
business to the assesses engaged in laying & operating a cross-country Natural
Gas/Crude/Petroleum pipeline network for distribution is allowed. The following
restrictions in section 73A and 72A are also causing problem for Natural Gas
pipeline industry and needs to be addressed:

a. Section 70 provides that in case of loss under any head of income (other
than head of Capital gain), assesses are entitled to set off such loss from
any other source of income under the same head. Therefore loss from one
business can be set off from profits of other businesses. However section
73A provides that loss computed under sec 35AD will be set off only
against profits & gains of Specified Business (in our case business of
laying and operating a cross-country natural gas pipeline laid after
01.04.2007). This restricts the claim for adjustment of 35AD loss against
the profits of other pipelines laid prior to 1st April 2007 and other
businesses of the company, which is allowed otherwise in all other cases.

This discrimination needs to be removed and set off of loss computed

13
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under section 35AD may be allowed against profits of any other business
carried on by the assesse as provided under section 70 of the Act.

b. Section 72A needs to be amended suitably so that in case of
amalgamation or demerger of a company, accumulated losses in specified
business (u/s 35AD) of amalgamating company or demerged company
shall be allowed to be carried forward and set off in the hands of the
resulting company where such loss of specified business (u/s 35AD) is
directly related to the undertakings transferred to the resulting new
company.

Suggestion

It is suggested that Set off of loss computed under section 35AD may be
allowed against profits of any other business carried on by the assesse by
suitably amending section 73A of the Income Tax Act in line with the provision
under section 70 of the Act.

Section 72A needs to be amended so that carried forward loss of business of
laying and operating a cross country natural gas pipeline network. (u/s 35AD) of
a demerged company or amalgamating company is allowed to be carried
forward and set off in the hands of the resulting company in case of demerger
or amalgamation.

General

19.ICDS-1X

ICDS-IX, dealing with “Borrowing Costs” requires modification with reference to
computation of borrowing costs eligible for capitalization out of funds borrowed
generally as the current wording of the Standard conflicts with the provisions
contained in Section 36(1)((iii) of the Income Tax Act, 1961.

CBDT had notified ten Income Computation and Disclosure Standards (ICDS).
These were applicable to all taxpayers following the mercantile system of
accounting from the AY 2016-17 (FY 2015-16). However, CBDT by a press
release dated 06.07.2016, deferred the applicability of ICDS by one year, i.e.
will be applicable from AY 2017-18 (FY 2016-17). It may be noted that, various

issues and clarifications were pointed out to the CBDT by the
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taxpayers/professionals, following which the implementation was deferred by
one yeatr.
The implementation would lead to spate of disallowances and consequent
litigations. Enforcement of ICDS would only increase the cost of tax compliance
and litigation. It is imperative that as much as exemptions are
removed/rationalized, the proposals that have the effect of increasing the tax
rate should also be removed/rationalized and avoided especially, if it has the
effect of only advancing the tax collection, which otherwise is certain.
Therefore, it is recommended that ICDS be totally de-notified or deferred till a
broad consensus is reached among the tax payers and Department.
Suggestion
It is recommended that ICDS be totally de-notified or deferred till a broad
consensus is reached among the tax payers and Department.

20.Amendment under Section 36(1)
Under the Companies Act, P&L Accounts of the Company has to be in
compliance with certain mandatory accounting standards, one of which is AS-
15(Revised). As per the Standard, it is mandatory to provide for long term
employee benefits such as post- retirement medical benefits, death benefit,
leave encashment etc., based on actuarial valuation. While the Books cannot
reflect true and fair view unless complied with the Accounting Standards, the
Assessing Officer treats these expenditure as a contingent liability and
disallows deduction, primarily because of Section 36(1) that permits only few of
the chosen retirement benefits, namely, PF, Gratuity and Pension.
After all, in Public Sector Organizations, Department of Public Enterprises has
mandated providing a portion of their salary to its employees in the form of
‘Retirement Benefits’. In a Going Concern, there would get accumulated,
substantial expenditure towards Long Term Employee Benefits, incurred year
after year, that gets allowed under the current Income Tax provisions. As a
result, ‘tax cost’ as a % of profit before tax goes higher and higher with
consequent piling up of Deferred Tax Assets.
Suggestion
Considering the genuineness of the Business Expenditure and disallowance by

the Assessing Officer leads only to delaying the deduction under Income Tax
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Act,suitable amendments are to be brought in Section 36(1) of the Act,
permitting the deduction while transferring of the money to the welfare fund
namely, ‘Post-Retirement Medical Benefit Fund’ and ‘Death Benefit Fund’ in
addition to PF & Gratuity, currently specified in the said section.

21.Section 37(1)
It is suggested that suitable provision be inserted in the Act whereby prior period
expenses are allowed as deduction in the current year under section 37(1) of
the Income Tax Act, 1961. A limit (say not exceeding 1% of the turnover) can be
prescribed for such expenditure. It will obviate administrative difficulties in
claiming the deduction in respect of previous years and rectifications
proceedings etc. There will not be any revenue loss to the government from this
clarification, since corporate tax rates over a period of years have remained
more or less the same.

22.Social and community welfare expenses — allowance under section 37(1)
as business expenditure
Social and community welfare expenses are incurred by assessees in fulfiiment
of their Corporate Social Responsibility (CSR). Specifically, the Public Sector
Enterprises expend these sums under the Special Component Plan/ Tribal
Component plan under the directions of the administrative Ministry. These
expenses are incurred with the noble intention of helping the socially and
economically weaker sections of the society. In doing so, the assessees share
the duties of the Government in this regard. However, such expenses are being
disallowed on the ground that they do not relate to the business of the
assessee. This serves as a disincentive to the assessee in fulfilling their CSR.
In order to encourage, such expenses may be allowed as business expenditure
u/s 37(1). Being recognized as a good corporate citizen serves the business of
the assessee in creating a favorable business environment and branding of the
business. Moreover, inasmuch as the expenses are incurred under the
directions of the administrative Ministry, they also partake the character of
Business expenditure.
Suggestion
Accordingly, expenditure on Social and community welfare expenses may be

made as allowable business expenditure.
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23.Rule 37BB
Under existing Income tax provisions, there are no time limits defined for
disposal of application, seeking No Objection Certificate for remittance of TDS
u/s 195/197 of the Act. As per the Provisions of section 195 and as per Rule
37BB, any payment made to Non-residents requires payer to obtain a No
Objection Certificate from Assessing officer or a Certificate from a Chartered
Accountant in Form 15CB before making payment to the concerned party.
Suggestion
In order to avoid inordinate delay in obtaining these certificates, it is suggested
that an outer limit of say, 30 days shall be fixed for issuance of such certificates,
failing which the rate sought in the Application shall be deemed to have been
approved. Further a clarification may also be issued on Rule 37BB, so as to
exempt the Trade payments for imports made from Non-resident parties,
wherever they do not have any Permanent Establishment in India. This will
reduce the administrative difficulty with regard to the volume of transactions
involved vs. tedious compliance procedures as per New Rule 37BB.

24.TDS Credit to be allowed irrespective of the Assessment Year
In respect of Tax deducted at source , TDS certificate issued by the deductor
would reflect in Form 26AS statement .If the income in respect of such TDS
was booked and offered to tax in one particular year and the amount of
deduction is made in any subsequent year by the deductor, then such TDS
credit is not provided to the benefit of the assessee stating that the income has
not been offered for tax in that relevant year.
Suggestion
Hence, it is suggested that the TDS Credit to be allowed irrespective of the
Assessment Year.

25.Section 43A

Section 43A permits adjustment to ‘cost of Assets’ imported from outside India.
The background to the introduction of this section was devaluation of rupee
done during 1966-67, which, but for introduction of this section would have led
to disallowance of exchange rate differential, impacting large number of

Corporate Assessees. Over the last 5 decades, funding of capital projects have
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undergone sea change and External Commercial Borrowing is one of the major
sources of low-cost funding of large projects wherein Assets acquired need not
be imported from outside India and it could be Indian Assets as well.
Suggestion
The hon’ble Prime Minister’'s theme of ‘Make in India’, would get a huge fillip if
necessary amendment is made in the section to allow capitalization of
exchange rate differential arising out of loan borrowed in foreign currency even
if the Asset is indigenous. This would also enable keeping the effective tax rate
at 25%, intended to be achieved over the 4 years.

26.Section 43B
Section 43B allows certain expenditure only upon payment. Primarily, taxes
and welfare expenditure on employees fall under this section. Effective
01/04/2002, a new clause (f) was inserted to permit deduction of any sum
payable by the assesse as an employer in lieu of any leave at the credit of his
employee, only upon payment. Large Corporates set up dedicated funds for
‘Leave Encashment’ and basis the actuarial valuation, contributes an amount
equivalent to the liability to the said fund. In such cases, employer no longer
retains the said funds in the business operations. However, Assessing Officers
deny the expenditure on the pretext of 43B(f) as contribution to the fund is not
considered by them to be equivalent to payment to employees. In this manner,
genuine business expenditure gets disallowed and the claim of expenditure is
deferred.
Suggestion
To mitigate the hardship, it is proposed that an Explanation be inserted in
Section 43B to the effect that payment to the fund would be equivalent to
payment to employees.

27.Section 92BA, Finance Act 2012
In Finance Act 2012, Section 92BA has been inserted so as to include specified
domestic transaction under the purview of ‘Transfer Pricing Provisions’.
Considering that transactions between PSU Oil Companies for exchange of
products are anyway concluded at arm’s length and such products are

exchanged on tonne to tonne basis, it is suggested that entire Inter — PSU Oil
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Company Agreements shall be excluded from the purview of Department’s
scrutiny of ‘arm’s length’.
Suggestion
It has been suggested to exclude the transaction between the companies of
same tax brackets from the transfer pricing provision and to consider excluding
transaction between two PSU company from the scope of transfer pricing
provisions.

28.Section 1150
Section 1150 of the Income Tax Act provides for payment of tax on distributed
dividends by companies. Since majority of shares in PSUs is held by the Govt.
of India, and as and when dividend is declared on such shares, it becomes the
property of the Govt., enjoying constitutional immunity of taxes, income tax
should not be again levied thereon.
Suggestion
Therefore, it is suggested that Section 1150 shall not be made applicable to
PSUs, to the extent of dividend, payable on shares held in the name of
President, Government of India. The effective tax rate of DDT is recommended
to be reduced to 10%.

29.Section 115JAA
Tax Credit u/s 115JAA in respect of tax paid on deemed income has been
allowed to be carried forward for set off to future years but such carry forward
shall not be allowed beyond the 10th assessment year. Such restriction on carry
forward be extended to 15 years in place of 10 years, now.

30.Perquisite Tax
After the abolition of Fringe Benefit Tax vide Finance (No.2) Act 2009,
Perquisite tax in the hands of employees was reintroduced vide Notification No.
94/2009 dt. 18/12/2009 from FY 2009-2010 by inserting new Rule 3 basis
which, few perquisites like Free food and non-alcoholic beverages, is taxable if
the cost per meal per employee exceeds Rs. 50/- and Gift from employer is

taxable if the value exceeds Rs.5000 p.a etc.
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Suggestion
We wish to recommend that, the threshold limit for perquisite value to be taxed
in the hands of employees, needs to be revised keeping in view the cost
inflation.
31.U/S 10(A0AA)
With implementation of successive pay commission recommendations, the
leave salary of both Public and Private Sector employees has substantially
increased. Whereas, a threshold exemption u/s 10(10AA) fixed at Rs.3 lakhs in
the year 2002 hasn’t undergone any revision over the years.
Suggestion
Accordingly, it is suggested to revise the limit from Rs.3 lakhs to Rs.10 lakhs.
32.Exclusion of Dividend Exempt u/s 10(34) from the scope of Section 14A
Section 14A provides that no expenses shall be allowed in respect of expenses
incurred in relation to the income which do not form part of total income. The
section provides that the amount of expenditure, which is deemed to have been
incurred, shall be computed in the prescribed manner.
One major income, which is exempt from total income, is dividend earned from
investments from domestic companies. This dividend is distributed by the
companies out of the Profit After Tax and after payments of dividend
distribution tax. Thus the amounts earned and distributed by the domestic
companies are taxed in the hands of the domestic company twice namely in the
form of corporate tax and Dividend distribution tax. Over and above this, a
deemed expenditure is disallowed in the hands of the recipient of the dividend
by virtue of provisions of Section 14A and the provisions of Rule 8D.
This leads to an anomalous situation of a tax-free income getting taxed in the
hands of the recipient indirectly by way of disallowances. The extension of
section 14A to be applicable to dividend income earned is not equitable
especially in the light of levy of dividend distribution tax and safeguards built in
the act to avoid dividend stripping.
Suggestion
Suitable amendments may be made to Section 14A to exclude dividend exempt

u/s 10(34) from the operation of this section.
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33.Disallowance of expenditure incurred in relation to exempt income -
Section 14A
As per provisions of Sec. 14A of the Act, the expenditure which is incurred in
respect of exempt income shall not be allowed while calculating the Income of
the assessee. Rule 8D (Inserted with effect from 24.03.2008) as amended by
Finance Act 2016 provides for the method of calculating the amount of
expenditure incurred in case of exempt income. Disallowance u/s 14A read with
Rule 8D is aggregate of the following amounts:
» Expenditure directly attributable to exempt income.
» 1% of the annual average of the monthly average of the opening and closing
balances of the value of investment, income from which does not or shall not
form part of total income
Even though the investments made in assets generating exempt income are
out of Own funds of the Company, the Income Tax Dept. is not accepting the
fact and have made heavy additions under this Section for the years where
assessment has been completed.
Suggestion
Section 14A may be amended to provide that if the investments in assets which
yield tax free income are made out of own funds such as share capital, free
reserves etc. then the addition under this Section should not be made.
Further, without prejudice to above even if rule 8D is applicable, there should
be an upper limit based on certain percentage of exempt income and not the
total expenditure claimed by Assessee.

34.Providing Consequences of Non-disposal of Rectification Applications

under section 154 of Income-tax Act, 1961

Section 154(7) of the Income-tax Act, 1961, specifies a time limit of four years
for making amendments to orders for rectification of mistakes apparent from
records. This time limit is reckoned from the end of the financial year in which
the order sought to be amended was passed. However, it is seen that, in a large
number of cases, the assessing officers simply do not dispose of an assessee’s
application under section 154 for years together, which results in loss to the

assessee. Apparently to overcome this problem, a new sub-section (8) was
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inserted in section 154 by the Union Budget, 2001, to provide that an application
made by the assessee under this section would be disposed of within a period
of six months. However, the consequences that would arise if the application so

made is not disposed of within six months have not been spelt out.
Suggestion

Therefore, it is suggested that it should also be provided in the said sub-section
(8) of section 154 that if the income-tax authority does not dispose of the
application made to it within six months, the application shall be deemed to
have been allowed. Simultaneously, the assessee may also be given the right to
appeal against an order in respect of which he had filed an application under
section 154 but which is lying undisposed for more than six months. This would
ensure promptness in disposal of applications under section 154 and avoid
undue harassment to the taxpayers.

35.TDS on Transportation payment under section 194C

No deduction of TDS if deductee provides a self declaration that he owns or
likely to own ten or less goods carriage at any time during the Previous Year.
Based on the declaration, deductor provides the exemption from TDS u/s 194C

towards payment of transportation. Relevant extract of the Act is as under:

“(6) No deduction shall be made from any sum credited or paid or likely to be
credited or paid during the previous year to the account of a contractor during
the course of business of plying, hiring or leasing goods carriages, where such
contractor owns ten or less goods carriages at any time during the previous
year and furnishes a declaration to that effect along with his Permanent Account

Number, to the person paying or crediting such sum”

In our Petroleum industry, where transportation of goods across India is being
carried out by transport contractors, We in IOCL receive the thousands of self-
declaration (mainly from Proprietor/ HUF) from our transporters, keeping the
record of the same and providing the exemption from TDS through system

becomes a challenging and tough task. These certificates are obtained on
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annual basis from the transporter and to be uploaded in our system for non-

deduction of TDS.
Suggestion

It is requested that the above provision is resulting in to unnecessary huge
compliance. Either the TDS deduction to be made compulsory for all
transporters or the exemption may be provided to all. Condition of obtaining the
self-declaration form, from the deductee and updating every time in ERP system

is a very cumbersome & time consuming process.

36.Do away with requirement of Withholding tax certificate u/s 195 / 197 for

Foreign Company having a PE in India

Currently all foreign companies are required to obtain a withholding tax order
u/s 195 or 197 from the income tax authorities to ascertain the WHT rate to be
applied on their sales proceeds in India. The companies with registered PE in
India file returns in India and operate in a manner similar to an Indian company.
It is common in Petroleum sector and infrastructure sector to do business
through a branch of a foreign company.

Suggestion

To provide a level playing field to the foreign company having a registered PE in
India it is requested that the requirement of withholding tax should be similar to
the Indian companies. Alternatively, the requirement of WHT should not be
applicable for the registered PE dealing with Purchase and Sale of goods in
India. It may be noted that a PE cannot be closed unless a NOC is obtained

from the Income Tax authorities to safeguard revenue interest.

37.Section 208 — Reducing slabs for Advance Tax payment

Under Section 208, advance tax in case of Corporate assessee is payable as
follows:

- On or before June 15th of previous year - 15%

- On or before Sept. 15th of previous year - 45%

- On or before Dec. 15th of previous year - 75%

- On or before Mar. 15th of previous year - 100%
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In present competitive market scenario, it is difficult to make the realistic
estimate of taxable income on 15th of Dec. and 15th of Mar. of the previous
year by a large Corporate.
Suggestion
The slab of advance payment of tax may be changed to 65% for payment to be
made by 15th Dec and 90% for payment to be made by 15th Mar in place of the
current 75% and 100% respectively. The balance tax may be allowed to be
paid by 30th June of the assessment year.
This will result into administrative convenience for Corporate and tax authorities
without any loss of government revenue.
38.Exemption of Interest U/S 234B and 234C to Oil Companies

As per the provisions of Income Tax Act, interest under Section 234B is
applicable in case, when an assessee who is liable to pay advance tax, has
failed to pay such tax or an assessee who has paid advance tax, but the
amount of advance tax paid by him is less than 90% of the assessed tax.
Interest u/s 234C is chargeable when the assessee defers the payment of
Advance Tax.
Presently, oil industry is determining the prices of the products on the basis of
the Market Driven Pricing Mechanism, which is now a day’s facing a wide
fluctuation of the prices of input material such as crude oil and resulting in
volatility of prices of the products. So it is very difficult for Oil Marketing
companies to determine the projected profits for the financial year although
every effort is made to estimate the profits near to the actual.
Therefore, the shortfalls that are occurring in respect of payment of Advance
Tax are not an intentional one but it is as a result of fluctuation of profits due to
various reasons beyond the control of the Oil Companies including NRL
Companies
Currently, interest u/s 234B/234C charged on the Assessee is 1% per month

whereas interest u/s 244A payable to Assessee is 0.5%.
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Suggestion

a. The Government is requested to provide the specific exemption to Oil
Companies including NRL from applicability of provisions of these Sections or
provide some relaxation in payment of Advance tax so that undue hardship
which the Oil Companies are facing now can be reduced to some extent.

b. Itis suggested to bring parity in the rates and further the rate be linked to any
‘reference rate’ thereby making it dynamic.

c. Itis suggested that upstream oil & gas companies may be exempted from the
rigours of section 234C or the rigours may be relaxed by providing that no
interest shall be leviable on shortfall of installment of advance tax, if any, to
the extent that such shortfall is attributable to either of the following reasons:

i. Fluctuations in the international prices of Crude Oil.

ii. Movements in the Exchange Rates for foreign currencies,

iii. Government directives on subsidy sharing,

since such unpredictable factors leads to difficulty in reasonable estimation of
taxable profit and under estimation results in levy of interest u/s. 234C for no

fault of the upstream oil & gas companies.

39.Abolition of MAT provisions
The profits of the oil industry is integrally linked to:
a. International Crude Oil and product prices and Foreign exchange
b. Government policy on duty structure, Pricing of products, subsidy —sharing etc.
Changes in both these factors significantly affect the refining margins and
cannot be foreseen or reasonably estimated. Therefore, a correct estimation of
profits for the year and remitting the correct amount of the advance tax
instalments is not possible.
The existing MAT provisions adversely impact the oil companies that are on the
path of recovery from losses.
The objective of MAT is to tax companies that have earned book profits but do
not pay taxes by availing tax exemptions. Extending MAT to companies

recovering from losses is not in consonance with the objectives of MAT.
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Suggestion

Accordingly, it is suggested that MAT may be abolished.

At the least, Companies that are recovering from losses and turnaround from
losses to profits should be exempt from the provision of MAT.

Exemption from Minimum Alternate Tax (MAT)

The benefit of granting tax holiday to Exploration & Production (E&P) sector is
nullified to a large extent by the application of MAT. Following the
commencement of commercial production, E&P projects are subject to MAT
during the 7 year tax holiday period. E&P is a highly capital intensive sector and
availing the full benefit of the tax holiday is necessary to encourage investments

in this sector.
Suggestion

It is, therefore, recommended that E&P sector may be exempted from MAT

during the tax holiday period.

Interest on Refunds paid to the assesse to be at par with interest charged
by the revenue on short payment of Income tax

At present the rate of interest payable on refunds (0.5% per month) by
department is less than the rate of interest charged by the department from the
assessee i.e 1% per month. Further, the interest on refunds is subject to tax by
the assessee, where as the interest paid by the taxpayer is not allowable as
deduction. This further creates inequity and makes the effective interest on
excess payment of tax (refund) is less than 4% p.a on a post tax basis as
against any long term infrastructure government bonds yield a commoner a tax
abatement in the year of investment and above 6% p.a on post tax basis.
Suggestion

The interest rate on the refunds due to the assessee and on the amount
payable by the assessee to the government should be same on the ground of
equity.
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42.Amendment in certain sections like 35 /43B and 115JA to accommodate
the benefit of deduction /set off of MAT credit to successors in case of
amalgamation.
Section 2(19AA) of the Act defining Demerger specifies conditions which are
conflicting in nature. First condition requires that at least 75 percent
shareholders of transferor should become shareholder of transferee. Second
condition provides that shares should be issued to the shareholders of the
transferor company on a proportionate basis. If one logically reads the two
conditions, it means that shares should be issued on a proportionate basis to
the shareholders of demerged company to whom shares are issued under First
condition. However, to avoid litigation, clarity needs to be provided
Suggestion
It is suggested that the section 2(19AA) be amended to provide that the shares
of the transferee company should be issued on a proportionate basis to the
shareholders of demerged company to whom shares are issued under First
condition. It should be clear that proportionate basis does not apply provided
that the shares of the transferee company should be issued on a proportionate
basis to the shareholders of demerged company to whom shares are issued
under First condition. It should be clear that proportionate basis does not apply
to all shareholders.
It is also suggested that a new section be inserted in chapter IV providing that
in case of reorganization/demerger, deduction in relation
a. to expenditures incurred in pre-reorganization period but allowable during
post-reorganization period eg: deduction u/s35DDA and
b. Expenditures incurred during the previous year but allowable on certain
criteria for e.g. payment basis under Section 43B, etc. will be allowed to
successor as it would have been allowed to the predecessor.
Section 115JAA of the Act should also be amended to provide that successors
in case of amalgamation, demerger or any other form of reorganization should
be eligible to claim benefit of MAT Credit.

27




\Y]
> ‘I&
Py (&)
2\
PETROFED

43.Underlying Tax Credit for foreign subsidiaries

There is no provision under the Act for claiming credit for tax on income paid by
a foreign subsidiary (hereinafter referred to as underlying tax credit). The non-
allowance of underlying tax credit creates a discriminatory tax environment in
favour of a foreign branch model for investing overseas as against a foreign
subsidiary company model. This is for the reason that, while profits earned by a
foreign branch or a 100% foreign subsidiary both beneficially belong to the
Indian assessee and are taxed in India (branch profits when earned and
subsidiary profits when repatriated to India), credit for foreign income tax paid is

allowed in the case of foreign branch but not in the case of a foreign subsidiary.
Suggestion

Since the decision as to which model should be to used for investing overseas
is guided primarily by commercial considerations and not by tax considerations,
and being forced to opt for the foreign branch model for tax reasons could make
Indian entities un-competitive vis-a-vis entities of countries which allow
underlying tax credit, it would be apt to allow underlying tax credit. Suitable
provisions may, therefore, be inserted in the Act at appropriate place(s) to

permit the allowance of underlying tax credit.

44.Incentivizing CSR Activities

The Finance (No. 2) Act, 2014, has inserted an Explanation in section 37 of the
Income-tax Act, 1961, with effect from financial year 2014-15, to provide that
any expenditure incurred by an assessee on the activities relating to corporate
social responsibility referred to in section 135 of the Companies Act, 2013, shall
not be deemed to be an expenditure incurred by the assessee for the p